
 

        February 10, 2014 

 

Centers for Medicare & Medicaid Services 

Department of Health and Human Services 

Attention: CMS-6061-ANPRM 

Mail Stop C4-26-05 

7500 Security Boulevard 

Baltimore, Maryland 21244-1850 

 

 

Re: Comments on Circumstances in which Civil Penalties May be 

Imposed for Failure to Comply with Certain Medicare 

Secondary Payer Reporting Requirements    

 

Thank you for the opportunity to provide comments in response to the Advance 

Notice of Proposed Rulemaking (ANPRM). UWC – Strategic Services on 

Unemployment & Workers’ Compensation is a national non-profit membership 

organization representing business in workers’ compensation policy and 

legislative advocacy.   

 

UWC members include self-insured employers, insurance carriers and third party 

administrators responsible for workers’ compensation plans, many of which serve 

as Responsible Reporting Entities (RREs) and agents for RREs responsible for 

submitting reports pursuant to Section 1862(b)(8) of the MSP Act (42 U.S.C. 

1395y(b)(8). 

 

We recognize the responsibility imposed by these reporting provisions and strive 

to assure that reports are accurate and submitted timely. To facilitate proper 

reporting we believe that a collaborative effort between CMS and RREs to 

facilitate electronic exchange of information will improve the overall system of 

identifying workers’ compensation claims payments and obligations to be 

considered in determining the appropriate treatment for purposes of Medicare 

Secondary Payer requirements as well as the requirements and limitations 

imposed under the applicable workers’ compensation law and plans. 

 

Penalties should be administered as part of overall administration to encourage 

reporting, and imposed only in those circumstances in which an RRE chooses not 

to report in response to a clear request for necessary information and after notice 

of potential penalty. Automatic or indiscriminant application of penalties 

increases costs for RREs, increases appeals, and may result in lesser accuracy of 

information provided.  A collaborative effort minimizes costs and facilitates an 

environment in which RREs and CMS may improve the accuracy and timeliness 

of information reported. 

 

 



In the enactment of the Strengthening Medicare and Repaying Taxpayers 

(SMART) Act of 2012 congress recognized that amendment was needed to the 

imposition of civil money penalties that had previously been enacted in Section 

111 of the Medicare, Medicaid, and SCHIP Extension Act of 2007. 

 

As a frame of reference, the language of the statute as enacted in 2007 provided in 

Section 1862 (b) (8) (E) the following: 

 

` (E) ENFORCEMENT-  

`(i) IN GENERAL- An applicable plan that fails to comply with the requirements under 

subparagraph (A) with respect to any claimant shall be subject to a civil money penalty of 

$1,000 for each day of noncompliance with respect to each claimant. The provisions of 

subsections (e) and (k) of section 1128A shall apply to a civil money penalty under the 

previous sentence in the same manner as such provisions apply to a penalty or proceeding 

under section 1128A (a). A civil money penalty under this clause shall be in addition to 

any other penalties prescribed by law and in addition to any Medicare secondary payer 

claim under this title with respect to an individual.  

 

The revised language with amendment by the SMART Act provided as follows: 

 

` (E) ENFORCEMENT-  

`(i) IN GENERAL- An applicable plan that fails to comply with the requirements under 

subparagraph (A) with respect to any claimant shall be subject to a civil money penalty of 

$1,000 for each day of noncompliance with respect to each claimant. The provisions of 

subsections (e) and (k) of section 1128A shall apply to a civil money penalty under the 

previous sentence in the same manner as such provisions apply to a penalty or proceeding 

under section 1128A(a). A civil money penalty under this clause shall be in addition to 

any other penalties prescribed by law and in addition to any Medicare secondary payer 

claim under this title with respect to an individual may be subject to a civil money 

penalty of up to $1,000 for each day of noncompliance with respect to each claimant; and  

Regulations 

Not later than 60 days after the date of the enactment of this subparagraph, the Secretary 

shall publish a notice in the Federal Register soliciting proposals, which will be accepted 

during a 60-day period, for the specification of practices for which sanctions will and will 

not be imposed under subparagraph (E), including not imposing sanctions for good faith 

efforts to identify a beneficiary pursuant to this paragraph under an applicable entity 

responsible for reporting information. After considering the proposals so submitted, the 

Secretary, in consultation with the Attorney General, shall publish in the Federal 

Register, including a 60-day period for comment, proposed specified practices for which 

such sanctions will and will not be imposed. After considering any public comments 

received during such period, the Secretary shall issue final rules specifying such 

practices. 

 



 

 

Comments 

 

1. Congress clearly indicated that civil money penalties were not to be 

imposed in all cases as a function of an untimely or unresponsive 

submission of a report by an RRE and established a duty on CMS not to 

impose such a penalty when there was no wilful noncompliance. 

 

The purpose of issuance of civil penalties under the Medicare Secondary Payer 

(MSP) Mandatory Insurer Reporting Requirements of Section 111 of Medicare 

Medicaid, and SCHIP Extension Act of 2007 is to encourage timely and accurate 

reporting to CMS by RREs and NOT as a revenue generating tool. 

 

Civil monetary penalties (CMPs) should be imposed only in cases of wilful non-

compliance by RREs. In determining wilful noncompliance a number of factors 

should be considered, including whether 

1. the requested information is clearly identified; 

2. the information is necessary for proper administration of MSP; 

3. the method of submission is reasonable; 

4. the time frame in which the information is to be submitted is 

reasonable; and 

5. events beyond the control of the RRE and/or CMS may have rendered 

compliance impossible or so burdensome that failure to respond under 

normal time frames or with information as requested may be excused. 

 

2. The intent of the statute is to excuse penalties in cases where there is a 

good faith effort to comply. 

 

The Miriam Webster Dictionary defines “good faith” as “honesty in dealing with 

people”. An on-line legal dictionary definition defines it as “honesty; a sincere 

intention to deal fairly with others”. 

 

Good faith efforts to comply should be recognized as a basis upon which to 

waive, suspend and/or reduce penalties. 

 

3. CMS should adopt liberal waiver guidelines to encourage 

responsiveness and cooperation by RREs and their agents.  

 

The duty to respond is attached to quarterly reports.  The penalty should therefor 

normally only attach with respect to the last day on which the quarterly report 

must be filed.  

 

An RRE failing to provide a timely response should be provided an opportunity to 

cure the failure by responding within a subsequently identified period.  

 



be cured by including a response in the following quarterly period without penalty 

or with a reduced penalty. 

 

The penalty should not be applied to periods during which knowing 

noncompliance has not been established. First time failure should routinely be 

excused with subsequent submission of the required reports. 

 

4. The civil money penalty should be in an amount designed to encourage 

proper reporting and in proportion to the noncompliance. 

 

Once there is a determination that the RRE wilfully failed to respond timely or 

adequately and the facts do not warrant waiver or an extended period in which to 

report, the determination of the size of the penalty should follow reasonable 

guidelines. 

 

The penalty should take into consideration the nature of the failure in determining 

the amount of the penalty up to $1,000 per day. Clerical and administrative errors 

should be corrected as a matter of general administration without imposition of a 

penalty. In cases where errors are made wilfully in order to affect substantive 

MSP collection the penalty may be greater than the penalty associated with a 

failure that has no impact on substantive determinations of amounts to be paid or 

collected under the MSP Act. 

 

The penalty amount should generally not be applied to days between quarterly 

reporting cycles unless there has been a final determination of noncompliance and 

there has been no waiver for good faith efforts or subsequent submission of 

reports as requested. Application of a daily penalty should be reserved only for 

the most egregious violations in which the RRE has been determined to have 

failed to respond with the intent to avoid application of the MSP Act to payments 

or obligations imposed by the Act. 

 

Clearly, failure to report a claim en toto to CMS should trigger an examination of 

whether CMPs should be imposed.    CMS should not impose CMPs on RREs if 

just one of the fields required is incorrect.  For example, if a social security 

number, ICD9 code, or causation code is miscoded, CMS should not impose a 

CMP based on what amounts to a clerical or administrative error. 

 

5. CMS should not impose CMPs on data points that are either 

impossible for an RRE to determine or in which CMS itself has 

instructed an RRE to make a best effort. 

 

Certain data points requested by CMS are simply impossible to determine with 

any certainty.  For example, in exposure cases (asbestosis, et al.), CMS insists that 

an RRE report the date of first exposure by the claimant.  This is simply 

impossible in most real world circumstances.  In fact, in the context of workers 

compensation regimens such as the Longshore Act, the statute imposes liability 



on the employer responsible for the last exposure.  Therefore, the issue of first 

exposure is completely irrelevant and, in fact, may have occurred decades 

earlier—which is why the courts have held that last exposure is a reliable point to 

determine liability.  

 

Moreover, in the instance of coding claims based on diagnosis and causation 

codes, the CMS’ insistence on RREs reporting claims only when a claimant 

becomes Medicare “eligible”, which in most cases mean turns 65 years of age, 

places RREs in a position of having to report decades old workers compensation 

claims with on-going awards.  This leads to there being no ICD9 codes available 

on these older claims and CMS has asked that RREs make their “best effort” to 

translate the diagnosis to the standard of the current era.   

 

6. CMS should not impose CMPs on “per day” basis on a claim where 

their reporting regimen bars reporting a claim between established 

reporting schedules. 

 

CMS requires that RREs only report claims on an established quarterly schedule.  

As such, theoretically, CMPs could be imposed for as much as 120 days before 

the RRE can address the purported issue of non-compliance.   

 

Any CMPs imposed should be minimal in the first instance and only escalate in 

instances of repeat offenses.  This would follow a multitude of other federal 

programs.  For example, the OWCP, although authorized to impose CMPs up to 

$11,000 per late claim report, routinely only impose $100 penalties in the first 

instance.  Employers/insurers that show repeated offense tendencies are subjected 

to increased penalties.  

 

7. Compliance with reasonable policies and procedures implemented by 

an RRE should be accepted as good faith effort to report. 

 

Prior to and during development of CMS policies and procedures many RREs 

have established internal policies and procedures for submitting Section 111 

Reports. There may not have been a CMS written policy directly on point at the 

time of submission, or there may have been confusion about the application of a 

requirement. CMS should take notice of RRE policies and procedures in 

determining good faith.  

 

8. CMS should not impose penalties for the failure to submit reports with 

respect to medical treatment that is not covered by Medicare. 

 

The purpose of MSP is to assure that if there is an entity other than Medicare 

liable to make payment for items or services as the primary payer that before 

Medicare is obligated that the primary payer meets its obligation with respect to 

items or services covered under Medicare. Failure of an RRE to report payment or 



ongoing obligation to pay for medical treatment, items or services that are not 

covered by Medicare should not prompt the imposition of a penalty. 

 

9.  As the reporting requirements are duplicative in light of the DOL’s 

full regulation of claims under the LHWCA and include detailed 

reporting requirements concerning the information sought by CMS, 

compliance with DOL reporting requirements should be conclusive 

evidence of good faith by an RRE. 

 

The DOL’s regulation of claims arising under the LHWCA and its extensions is 

pervasive and complete.  Each claim is, from inception to resolution, administered 

by the OWCP and, in fact, can not be resolved without DOL approval/acceptance 

on some level.  As such, the details as to each claim are in the possession of the 

OWCP including the results of litigation if any, payments made by 

employers/carriers in regard to said claims, and the nature of the resolution of 

such claims whether by running award or by lump sum settlement.  Settlements 

are routinely submitted to either the local District Direct or Office of 

Administrative Law Judges, which take into account the current Medicare Set 

Aside requirements. 

 

Moreover, the OWCP requires that in addition to individual claim reporting, that 

each self insurer/carrier must provide a summary listing of all payments made in 

conjunction of lost time claims as defined under the LHWCA on an annual basis.  

This report, designated LS-513, provides a listing of payments made in regard to 

each claimant on a calendar year basis.  This report includes, inter alia, each 

claimant’s name, social security number, date of incident, and amount paid in 

both compensation and medical payments during the course of the calendar year.  

Settlement payments are included in this comprehensive listing and the backing 

documentation for any such settlements is in the possession of the local OWCP 

District Directors. Refer to the OWCP website for information regarding the LS-

513 form reporting requirements and procedures at:   

 

http://www.dol.gov/owcp/dlhwc/ls-513instructions.htm. 

 

The OWCP is required to report to CMS payments made to claimants currently 

within the Special/Second Injury Fund administered by the OWCP Branch of 

Financial Management, Insurance and Assessments.  Therefore, as a reporting 

system between the DOL OWCP and CMS must already be in place, CMS should 

simply request the pertinent information from the DOL OWCP.  The imposition 

of the CMS reporting requirements for the exact same information requested by 

the DOL OWCP appears to be inconsistent with the Paperwork Reduction Act. 

 

CMS should confer with the DOL OWCP and utilize the already well-established 

procedure for reporting similar information to the United States government 

rather than continuing to impose duplicative, and, therefore, burdensome and 

expensive reporting requirements upon the industries falling with the purview of 

http://www.dol.gov/owcp/dlhwc/ls-513instructions.htm


the LHWCA.  The reporting of such information to the DOL OWCP should be 

considered as a matter of law a good faith attempt to report the requested data to 

the federal government and provide a safe harbor from CMPs by RREs found to 

be in technical breach of the CMS reporting standards. 

 

10. CMS should establish a conflict resolution system permitting reporting 

parties an opportunity to present their position to CMS prior to 

implementation of any fines or penalties by CMS as well as a system for 

reporting entities to recoup overpayments made in error. 

 

Guidelines are needed regarding protection of reporting entities’ due process 

rights in regard to the imposition of fines by CMS.  Moreover, there has been as 

yet no mechanism established to allow reporting entities to recoup overpayments 

or dispute CMS decisions on required payments.   

 

Conclusion 

 

CMS should take direction from congress in the enactment of the SMART Act to 

adopt reasonable guidelines to be used in the application of civil money penalties 

as part of the methods by which to encourage reporting by RREs.  

 

Guidelines should take into consideration 

 

1. the intent of the RRE in failing to report 

2. the nature of the error, whether administrative, clerical or substantive 

3. whether the failure of error may be cured with a corrected report 

4. the impact of the failure on the ability of CMS to appropriately administer 

MSP 

5. the difficulty inherent in the reporting requirement 

6. whether failure or erroneous reporting was due to factors beyond the 

control of the RRE 

7. the clarity or reporting instructions, and 

8. whether there was a good faith effort on the part of the RRE to comply. 

 

Sanctions should be imposed only when there is conclusive evidence that an RRE 

intentionally failed to report as required, there was no intervening factor that 

caused the actual failure, and there are no facts upon which to conclude that the 

RRE was acting in good faith but was not able to report as required. 

 

Sanctions should not be imposed when an RRE acted in good faith to report, 

failed to report due to circumstances beyond the control of the RRE, failed to 

report because reporting requirements were not clearly stated, or when reporting 

is so burdensome as to impose an undue hardship on the RRE. 

 

 

 



Sincerely, 

 

 

 

Douglas J. Holmes 

President 

UWC – Strategic Services on Unemployment and Workers’ Compensation 

910 17th Street, NW, Suite 1070 

Washington, DC 20006 

202-223-8904 

holmesd@uwcstrategy.org 
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